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INDUSTRIAL COURT OF MALAYSIA 

[CASE NO: 28(13)/4-1506/17] 

BETWEEN 

WOON KIM TOON 

AND 

HOE PHARMACEUTICALS SDN BHD 

AWARD NO. 537 OF 2019 

Before : Y.A. TUAN FRANKLIN GOONTING -

CHAIRMAN 

Venue : Industrial Court of Malaysia, Kuala Lumpur 

Date of Reference : 15.09.2017 

Dates of Mention : 09.11.2017, 21.02.2018, 08.10.2018, 

26.11.2018, 04.12.2018 10.12.2018, 

03.01.2019, 08.01.2019 

Dates of Hearing : 24.10.2018, 25.10.2018 

Representation : For the claimant - Shanker Subbramaniam & 

Juanita Chua; M/s Shanker, Arjunan & Chua 

For the company - Edward Saw Keat Leong 

& Jerry Low Kok Kiang; M/s Josephine, LK 

Chow & Co 

Reference 

[1] This is a ministerial reference under Section 20(3) of the Industrial 

Relations Act 1967 requiring the court to hear and determine the Claimant’s 

complaint of his dismissal by the Company on 31.12.2016. The Company had 

cited redundancy as the ground for such dismissal. 
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Background Facts  

[2] The backdrop of the case, insofar as it relates to the issue of redundancy, 

is as follows: - 

(a) The Claimant joined the Company on 1.1.1997. In February 2015 

he held the position of General Manager, Malaysia, being in charge 

of all product sales and marketing within the country. One George 

Soh held the position of General Manager, Export, being in charge 

of export sales. 

(b) By letter dated 22.10.2015 the Company transferred the Claimant 

to George Soh’s said position (George Soh had left the Company, 

claiming constructive dismissal. However this is not relevant to the 

case at hand). The Claimant’s request to the Company to reconsider 

its decision, since he did not have the necessary experience for the 

export market, was rejected. 

(c) By a Memo dated 30.11.2016 the Company informed all staff of the 

Claimant’s appointment as General Manager-Export w.e.f. 

1.12.2015. His former position, that is, General Manager, Malaysia, 

was given to a new employee, one Tan Keng Ann. 

(d) By letter dated 4.11.2016 the Claimant was dismissal on the ground 

of redundancy. Tan Keng Ann was not retrenched. 

(e) In November 2016 the Company appointed one Mr Yasu, from 

Japan, as (new) Senior Manager, Corporate Development. 

[3] The Claimant contends that he was not redundant, that his workload and 

duties continued to exist and were redistributed to other employees, including 

Tan Keng Ann. The Claimant further contends that the work carried out by him 

at the time of his dismissal remained an important part of the Company’s 

business. 
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[4] The Company, on the other hand, contends that the Claimant had to be 

retrenched due to a reorganization exercise which resulted in his position as 

General Manager, Export being surplus to the Company’s requirements. 

The Law and Burden of Proof  

[5] The function of the Industrial Court under s. 20 of the Industrial 

Relations Act 1967 was clearly stated in the Federal Court case of Milan Auto 

Sdn Bhd v. Wong Seh Yen  [1995] 4 CLJ 449, as follows: 

As pointed out by the Court recently in Wong Yuen Hock v. 

Syarikat Hong Leong Assurance Sdn Bhd & Anor Appeal  [1995] 3 

MLJ 344, the function of the Industrial Court in dismissal cases on 

a reference under s. 20 is twofold, first, to determine whether the 

misconduct complained of by the employer has been established, 

and, secondly, whether the proven misconduct constitutes just 

cause or excuse for the dismissal. 

Where the issue of retrenchment falls to be determined the Industrial Court is 

concerned whether it is justified under the circumstances and made in good 

faith. The court is concerned whether there was in fact redundancy. The court is 

aware that the employer may restructure his business and that this may involve 

reduction or downsizing of manpower. It is said that as long as the measure 

taken by the employer is a genuine commercial and economic consideration it 

has the managerial prerogative to decide in the best interest of its business 

arrangements to identify its own area of weakness and then proceed to discharge 

its own surplus. In William Jacks & Co (M) Sdn Bhd v. S. Balasingam  [1997] 3 

CLJ 235 Gopal Sri Ram JCA stated at p.241 that: 

...Retrenchment means “the discharge of surplus labour or staff by 

an employer for any reason whatsoever otherwise than a 

punishment inflicted by way of disciplinary action” [per S.K. Das 

in Hariprasad v. Divelkar [1957] AIR SC 121 at p. 132]. 

Whether the retrenchment exercise in a particular case is bona fide 

or otherwise, is a question of fact and of degree depending for its 
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resolution upon the peculiar facts and circumstances of each case. 

It is well-settled that an employer is entitled to organize his 

business in the manner he considers best. So long as that 

managerial power is exercised bona fide, the decision is immune 

from examination even by the Industrial Court. However, the 

Industrial Court is empowered, and indeed duty-bound, to 

investigate the facts and circumstances of a particular case to 

determine whether that exercise of power was in fact bona fide. 

It is trite law that the burden of proof is on the company to prove the 

redundancy. In the Court of Appeal decision in Bayer (M) Sdn Bhd v. Ng Hong 

Pau [1999] 4 CLJ 155, Shaik Daud Ismail JCA hels as follows: 

On a redundancy it cannot be gainsaid that the appellant must come 

to the court with concrete proof. The burden is on the appellant to 

prove actual redundancy on which the dismissal was grounded. 

(See Chapman & Others v. Goonvean & Rostawvack China Clay 

Co.Ltd, [1982] 2 All ER). It is our view that merely to show 

evidence of a re-organisation in the appellant is certainly not 

sufficient. There was evidence before the court that although sales 

were reduced, the workload of the respondent remained the same. 

After his dismissal his workload was taken over by two of his 

former colleagues. Faced with these evidence, it is any wonder that 

the court made a finding of fact that there was no convincing 

evidence produced by the appellant that the respondent’s functions 

were reduced to such an extent that he was considered redundant. 

The Company’s Case 

[6] The Company presented its evidence through an employee of a Japanese 

Company (COW-1) by the name of Taisho Pharmaceuticals Japan (TPJ). He 

testified that the Company was acquired by TPJ and thereafter the Company 

embarked on a strategic plan to transform itself from a generic derma company 

into a multinational one. This involved organizational changes. Through COW-1 
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the Company produced a report to show these long term plans, and also an 

Organisational Chart (COB, pages 1- 230). 

[7] COW-1 testified that in line with its plan the Company recruited a 

Commercial Director, Tan Keng Ann w.e.f. 1.6.2015 to oversee the Malaysian 

local and export business which were then headed by the Claimant as General 

Manager, Malaysia, and George Soh as General Manager, Export. On 25.6.2015 

George Soh left the Company claiming constructive dismissal so the Company 

put the Claimant in his place as General Manager, Export since he was the next 

best person to take over this position. At the same time Tan Keng Ann doubled 

up as Commercial Director and also performed the functions of General 

Manager, Malaysia. This arrangement continued for an almost year and then 

when the key personnel in Regional Operating Countries like Singapore, Hong 

Kong and Thailand were competent enough to manage on their own without any 

supervision the Company decided that the said two positions that is, General 

Manager, Malaysia, and the Claimant’s position of General Manager, Export 

were surplus to the Company’s then present and future requirements. It was time 

to let the Claimant go and thus the Claimant was declared redundant. Hence, his 

retrenchment. 

The Company then brought in Yasu, from Japan, as Senior Manager, Corporate 

Development, to oversee the development of the Company’s business. 

[8] In the paragraphs appearing hereinafter, the court will scrutinise the 

various factors referred to by COW-1 in his witness statement (COWS-1) as 

purportedly justifying the Company’s decision to retrench the Claimant. 

[9] In his witness statement COW-1 claimed that because of some changes 

made in Vietnam and Hong Kong, the Claimant’s duties would be significantly 

reduced. However, when asked if the Company had documents to prove this he 

answered in the affirmative. He then stood up and made a search for these 

documents in COB. There were none, so he finally took the position that his 

very own witness statement said so. Thus, without documents, the court was 

expected to accept his say-so only. 
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[10] (a) Vide Q&A Nos 16,17 and 18 of COWS-1, COW-1 claimed that the 

Claimant’s duties would have been reduced by 90%. He confirmed, however, 

that there were 3 models under which the Company conducted business 

overseas, that is: - 

(i) Business Model 1- the Company employed sales personnel directly 

under a subsidiary.  

(ii) Business Model 2 - the Company entered into a joint venture with 

a local entity to distribute its products; and 

(iii) Business Model 3 - the Company hired a local distributor to sell its 

products. 

(b) The Claimant’s duties as Export Manager were in respect of all 

these models. This was clear from his job description and  it was 

also confirmed by COW-1 that the Claimant had to direct and 

supervise all the persons in these 3 models, including 

operational matters, sales, product registration and the 

launching of new products.  

(c) COW-1 confirmed that after the change in Vietnam, that 

country would be under a joint-venture, which was, in fact, one 

of the business models which the Claimant had to oversee. 

COW-1 also confirmed that the Claimant would have to 

supervise the people working in Vietnam. Hence, there was no 

significant change to the Claimant ’s duties. 

[12] (a) Vide Q&A 16 & 17 of COWS-1, COW-1 stated that the 

Company was shifting its focus on its products and the 

Claimant’s position was affected by these changes. Firstly, no 

explanation was offered as how this affected the Claimant’s 

duties. Secondly, when asked in cross- examination if he had 

any documentary evidence to prove this contention, COW -1 

answered that he did not know.  
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(b) It was COW-1’s testimony that Vietnam and Hong Kong 

accounted for 20% of the Company’s Export Market, and 

Thailand, 30%. As for the other 50% of the countries i.e. Sri 

Lanka, Ethiopia, Cambodia and New Zealand, the Claimant 

merely signed Sales Orders prepared by the Sales Executive. 

This was not true, because, under cross -examination COW-1 

admitted that signing Sales Orders was just part of the 

Claimant’s functions, and that in fact the Claimant was 

required to supervise and review all the work done by his 

subordinates in relation to all these countries. When pressed 

further, COW-1 admitted that all the work which the Claimant 

did was important. COW-1 further admitted that there were no 

changes to Singapore, Thailand and the remaining export 

countries since October 2015. The Claimant’s work remained 

the same from October 2015.  

[13] COW-1 testified that the report on the Company ’s long term plans 

(COB, pages 1-230) referred to in paragraph 6 above, had nothing to do 

with the Claimant’s alleged redundancy. The court notes that this very same 

report shows that the position of General Manager, Malaysia remained on 

the Organisational Chart of the Company (COB page 12). COW -1 confirmed 

that at the time of the presentation of this report the Claimant still held the 

Malaysian functions, and that, 4 months after that he was transferred to the 

Export post. Furthermore, nowhere in this presentation was it stated that 

the Export post (or the Malaysian post, for that matter) was to be made 

redundant. The court must pause here to observe that the Company ’s own 

documents do not contain any evidence to establish that the Claimant was 

redundant. 

[14] COW-1 also confirmed (unwittingly, to the court ’s mind) that the 

Claimant was the best person to perform the Export duties, and also that 

the Claimant’s post, which effectively means his duties and function s as 

stated in his job description, was integral to the Company ’s export business. 

COW-1 also confirmed that after the Claimant took over the export 
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business, sales increased. It is untenable, in these circumstance, for the 

Company to contend that the Claimant’s functions and duties reduced.  

[15] Yet the Claimant was retrenched, only the Claimant, as a result of the 

Company’s so-called reorganization. Tan Keng Ann (see paragraphs 2 (c) 

and 3 above) a recent recruit, was retained, this same Tan who initially  had 

taken over the Claimant’s former position and functions of General 

Manager, Malaysia and who, after the Claimant ’s termination, also took 

over the Claimant’s subsequent position and functions of General Manager, 

Export. In cross-examination COW-1 was asked why, if the Claimant had 

really been redundant, the Company did not consider transferring him back 

to his said former position. His reply was that Tan was performing those 

functions. He admitted that in effect Tan took over both posts and 

functions. 

End Notes and Findings  

[16] The Company has tried to make out a case that, as a result of its so called 

reorganization the Claimant’s job functions had been reduced to merely taking 

reports. This position is misconceived and did not impress the court because, 

being a manager, the Claimant’s work entailed managing that is, supervising the 

people who reported to him and, of course, receiving their reports. That, in 

essence, is the crux of a manager’s functions, which in fact, was what the 

Claimant was doing, but these functions were taken away from him and given to 

someone else, namely Tan, his junior by far. In a single stroke the Company had 

both cold-bloodedly taken away the Claimant’s employment of 20 years and also 

breached the last-in-first-out (LIFO) principle of industrial law and 

jurisprudence. 

[17] The Company failed to produce any documents of probative value, and its 

oral evidence did not stand up to cross-examination and the scrutiny of the 

court. Therefore, in the light of the court’s review of the evidence before it, it is 

the finding of the court that the Company has failed to establish that the 

Claimant’s dismissal was due to a genuine redundancy. The dismissal was 

without just cause or excuse, and the court so holds. 
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[18] The Claimant seeks the remedy of reinstatement. However, from the 

Company’s own pleadings and from the evidence before this court, it is apparent 

that, apart from being foreign-owned, the Company is also managed in Malaysia 

by a foreigner. It will not be conducive, in these circumstances, to send the 

Claimant back into the employment of the Company. The court will, instead, 

award backwages based on the Claimant’s last drawn salary limited to 24 

months, as provided in Item 1, Second Schedule, of the IRA. The court will also 

award compensation in lieu  of reinstatement at the rate of one month’s salary 

for each year of service. As required by Item 3 of the Second Schedule, the 

court will make a deduction for post-dismissal earnings. The Claimant found re-

employment elsewhere some six months after his dismissal but at a very much 

lower salary, that is RM 5,000.00, whereas in his employment with the 

Company his last drawn salary was RM25,626.00 with a monthly fixed travel 

allowance of RM15,407.00, a mileage claim entitlement of RM62,700.00, and a 

year-end leave passage entitlement of RM13,514.00 a year. In the circumstances 

a deduction of 5% from the backwages would be fair. The court will also deduct 

the retrenchment benefits totaling RM 512,520.00 which the Claimant has 

received from the Company. The court therefore awards to the Claimant the sum 

of RM 584,272.80 arrived at as follows: - 

(i) Backwages @ RM 25,626.00 x 24 months RM 615,024.00 

Less 5% for post-dismissal earnings RM 30,751.20 

RM 584,272.80 

Add 

(ii) Compensation in lieu  of reinstatement 

@ RM25,626.00 x 20 months RM 512,520.00 

RM 1, 096,792.80  

Less retrenchment benefits received RM 512,520.00 

Balance RM 584,272.80 
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[19] The Company shall pay the said sum of RM 584,272.80 to the Claimant’s 

solicitors Shanker, Arjunan & Chua within 14 days from the date hereof who 

shall release the same to the Claimant after income tax clearance. 

 [20] In making this award the court has acted according to equity, good 

conscience and the substantial merits of the case without regard to technicalities 

and legal form. 

HANDED DOWN AND DATED THIS 13 th DAY OF FEBRUARY 2019  

(FRANKLIN GOONTING) 

CHAIRMAN  

INDUSTRIAL COURT OF MALAYSIA 

KUALA LUMPUR 
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