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INDUSTRIAL COURT OF MALAYSIA 

[CASE NO: 2/4-359/12] 

BETWEEN 

UMA MANIAM MUTHUSAMY 

AND 

TANJONG MANAGEMENT SERVICES SDN BHD  

AWARD NO. 1936 OF 2018  

Before : Y.A. PUAN ROSENANI BINTI ABD 

RAHMAN - Chairman 

(Sitting Alone) 

Venue : Industrial Court of Malaysia, Kuala 

Lumpur 

Date of Reference : 2.3.2012 

Dates of Mention  : 3.5.2012; 17.5.2012; 18.7.2012; 2.8.2012; 

28.8.2012; 13.9.2012; 15.10.2012; 

31.10.2012; 23.11.2012; 30.11.2012; 

22.2.2013; 27.5.2013; 21.7.2013; 

24.6.2015; 7.7.2015; 19.4.2017; 

26.7.2017 

Dates of Hearing : 14.6.2013; 27.6.2013; 29.11.2013; 

25.4.2014; 17.7.2014; 11.8.2014; 

12.8.2014; 14.1.2015; 15.1.2015; 

19.1.2015; 20.1.2015; 27.5.2015; 

22.10.2015; 2.11.2015; 17.2.2016;  

18.2.2016; 16.5.2016; 19.5.2016; 

20.5.2016; 1.9.2016; 6.10.2016; 

13.3.2017; 14.3.2017 
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Representation  : For the claimant - Andrew Saw (Edward 

Saw & KK Low with him); M/s Josephine 

LK Chow & Co 

For the company - Hadi Mukhlis (Steven 

Thiru & Lee Lyn Ni with him); M/s Shook 

Lin & Bok  

Reference: 

This is a reference made under Section 20(3) of the Industrial Relations 

Act, 1967 arising out of the dismissal of Uma Maniam a/l Muthusamy  (“the 

Claimant”)  by Tanjong Management Services Sdn Bhd  (“the Company”).  

AWARD 

Brief Facts 

The Claimant commenced employment as a Finance Manager on 1.1.1998. 

Refer to letter of appointment dated 6.10.1997 (page 1-6, CLB). The Claimant 

was promoted to the position of Senior Manager in 2002 and at the time of 

dismissal the Claimant was Company’s Senior Manager - Group Finance and 

Treasury. The Claimant last drawn salary was RM26,435.00 inclusive of fixed 

allowances. On 9.8.2011, the Claimant was suspended from his employment 

with full pay until further notice. There was allegations that the Claimant had 

been negligent in the performance of his duties where an internal investigation 

was carried out. 

A police report was lodged against the Claimant on 12.8.2011 alleging that he is 

suspected of having committed criminal breach of trust on account of him 

signing two cheques in favour of a vendor known as HRH Resources Services. 

Subsequent to that the Company served the Claimant with a show cause letter 

dated 18.8.2011 which requires has to answer 2 charges (page 12, CLB). The 

Claimant was later arrested by the police on 12.9.2011 and remanded for 3 days 

and 2 nights at Bukit Jalil remand centre. On 19.9.2011, the Claimant is served 
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with the second show cause letter with 3 additional charges which were not 

related to the charges contained on the 1s t show cause letter (pages 13-17, 

CLB). This is followed by the the third show cause letter served on the 

Claimant on 27.9.2011 repeating the same charges as contained in the first show 

cause letter with the exception that the Company now alleges that the Claimant 

had instructed the preparation of the relevant cheques and had signed it with the 

intention of deceiving and on defrauding the Company (pages 18-19, CLB). 

For ease of reference all the 8 allegation is reproduced as follows: 

1. The first show cause letter dated 18.8.2011; 
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2. The 2nd show cause letter dated 19.9.2011;  
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3. The 3rd show cause letter dated 27.9.2011.  
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The Claimant responded to the 1st and 3 rd cause letters  vide his 2 letters 

dated 6.10.2011 (pages 20-33, CLB) and he replied to the 2nd show cause letter 

by a letter dated 9.20.2011 (pages 34-37, CLB). By a letter dated 25.11.2011, 

the Company dismissed the Claimant’s explanation as being unsatisfactory and 

consequently found the Claimant guilty of all charges made against him (pages 

38 40, CLB). Following thereto the Company issued a letter dated 14.12.2011 

dismissing the Claimant with immediate effect on the ground that it could not 
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repose the necessary trust and confidence to continue employing the Claimant in 

his position (pages 43-44, CLB). 

The Claimant contends that all charges made against him were without 

basis and unsubstantiated by any proof. The Claimant states that the said 

charges were malicious and discriminately brought against him to make him a 

scapegoat for the loss purportedly suffered by the Company. The Claimant 

further contends that he was dismissed without any just cause or excuse and that 

his dismissal was premeditated and in breach of all the rule of natural justice. 

The Company on the other hand reiterates that the decision to dismiss the 

Claimant was made pursuant to the finding of the Company’s investigation into 

the charges of misconduct leveled against the Claimant, his admission to some 

of the charges and the unsatisfactory replies of the Claimant to the charges 

made against him. The Company further contends that the Claimant’s was 

terminated with just cause and excuse. 

The Law and Issues  

The role of the Industrial Court is succinctly explained in the case of 

Milan auto Sdn Bhd v. Wong Seh Yen [1995] 4 CLJ 449 at page 445  when 

Federal Court decided as follows: 

“As pointed out by this court recently in Hong Leong Assurance Sdn Bhd 

v. Wong Yuen Hock [1995]  2 MLJ 753, the function of the Industrial 

court in dismissal cases on a reference under s.  20 is two fold firstly, to 

determine whether the misconduct complained of by the employer has 

been established, and secondly whether the proven misconduct constitute 

just cause or excuse for the dismissal .” 

The Court of Appeal in the case of Telekom Malaysia Kawasan Utara v . 

Krishnan Kutty Sanguni Nair & Anor  [2002] 3 CLJ 314 at page 322 and 323 

decided as follows: 

“From all these, it is quite clear that the Industrial Court should not be 

burdened with the technicalities regarding the different standard of 
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proof, he rules of evidence and procedure that are applied in a court of 

law. The Industrial Court should be allowed to conduct its proceedings as 

a ‘court of arbitration’, and be more flexible in arriving at its decision, 

so long as it gives special regard to substantial merits and decide a 

casein accordance with equity and good conscience.  

We do not think that representations by the Minister to the Industrial 

Court should be classified as ‘civil’ or ‘criminal’ and apply different 

burden of proof in respect of each classification as is done in the court of 

law when finally the awards that follow are the same: dismis sal or 

whatever.” 

Issues 

1. Whether the Claimant’s misconduct as alleged by the Company has been 

established; 

2. Whether the proven misconduct constitute just cause or excuse for the 

dismissal. 

The Standard of Proof  

The Court of Appeal in the case of Telekom Malaysia Kawasan Utara v. 

Krishnan Kutty Sanguni Nair & Anor (supra) clearly stated the standard of 

proof required to be met even where criminal related misconduct are concerned. 

The Court of appeal held as follows: 

“Thus, we can see that the preponderant view is that the Industrial Court 

when hearing a claim of unjust dismissal, even where the ground is one of 

dishonest act, including “thief” is not required to be satisfied beyond 

reasonable doubt that the employee has committed the offence as in 

criminal prosecution…..” 

The burden of proof lies on the employer to prove its case on a balance of 

probabilities and to adduce evidence that the Claimant’s dismissal was with just 

cause or excuse. 
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Domestic Inquiry 

In the present case the Claimant raised the issue of no Domestice Inquiry 

being held by the Company in order to give the Claimant an opportunity of 

being heard and to explained his conduct. In the case of Hong Leong Equipment 

Sdn Bhd v. Liew Fook Chuan & Other Appeals  [1997] 1 CLJ 665  at page 716 the 

Court of Appeal decided as follows: 

“The fact that an employer has conducted a domestic inquiry against is 

workman is, in my judgment, an entirely irrelevant consideration to the 

issue whether the latter had been dismissed without just cau se or excuse. 

The findings of a domestic inquiry are not binding upon the Industrial 

Court which rehears the matter afresh. However, it may take into account 

the fact that a domestic inquiry had been held when determining whether 

the particular workman was justly dismissed.”  

In Dreamland Corp (M) Sdn Bhd v. Choong Chin Sooi & Anor  [1988] 1 

CLJ (Rep) 39; His Lordship Wan Sulaiman FJ said: 

“1. The absence of DI or the presence of a defective inquiry is not a  

totality but merely an irregularities, it is open to the employer to 

justify his action before the Industrial Court by leading all 

relevant evidence before it and by having the entire matter referred 

before the court;  

2. Unless the Industrial Court has found that the dismissal is without 

just cause or excuse the court has no jurisdiction to ofter any relief 

whatsoever .” 

Guided by the authorities cited above this Court will rehears the matter 

afresh and the decision will be base on the evidence adduced before the Court. 

Here the Court will deal with each charges accordingly.  

Evaluation and Findings  
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There are three show cause letters issued by the Company dated 

18.8.2011, 19.9.2011 and 27.9.2011 which contained 8 charges against the 

Claimant. Replies to the said show cause letters can be seen at pages 20, 27 and 

34 of COB 1. By a letter dated 25.11.2011, the Company states that the 

Claimant’s responses has been considered and the Company finds them to be 

unsatisfactory. Following that the Company finds that the Claimant has 

committed the following acts of misconduct in para (1) - (7) of the said letter 

(pages 38-39, CLB). The Claimant was given an opportunity to mitigate before 

the Company decides on the appropriate punishment to be imposed on the 

Claimant which may include dismissal. The Claimant replied to that letter, 

among others he repeated the explanation given earlier and decline the offer to 

mitigate on the punishment. On 14.12.2011, a letter of termination was issued 

whereby the Claimant was terminated with immediate effect. 

The Court finds that the charges in the 1st and 3 rd show cause letter are 

interrelated that is regarding the three cheques issued for payment to HRH 

Resources Services. Therefore the Court will deal with those allegation 

simultaneously.  

In the first show cause letter the Claimant is alleged that he had approved 

the payment of RM250,000.00 (cheque No. 671715), RM52,250.00 (cheque No. 

671710 and RM170,898.67 (cheque No. 671711). All the payment are made to 

HRH Resources Services who is not the registered vendor of the Company base 

on a stale invoices of registered vendor of the Company which has already been 

paid for by the Company. 

The Claimant’s action constitute gross negligence and a serious breach of 

the express and implied terms of his employment with the Company. Perusing 

the third show cause letter dated 27.9.2011, the allegation is that the Claimant 

had instructed the preparation of and signed those three cheques with the 

intention of deceiving the Company. These constitute a serious misconduct by 

the Claimant and a breach of express and implied terms of employment with the 

Company. Here the Company had to prove that the Claimant has instructed the 

preporation of the 3 cheques and thereafter signed those cheques with the 

intention of deceiving the Company and/or committing fraud on the Company. 
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The Claimant testified in Question and Answer 8 of CLWS-1 that his 

job function as Company’s Senior Manager - Group finance and Treasury 

mainly entails the internal and external reporting of Tanjong Group Financial 

where he reports to the CFO of Tanjong, Mr Gerard Nathan. The Claimant was 

one of the many approved signatories of cheques for payment on behalf of 

Tanjong PLC which is the holding Company and some of its subsidiaries 

including the Company in this case. He was also authorized and have mandate to 

co-sign cheques with in his authority limit. 

The evidence of Prakash Sugumaran a Finance Manager (COW 6) shows 

that sometime in June 2011 the Claimant has indicated to him that there were 

several huge payments that needed to be processed without disclosing further 

details. Following that the Claimant asked COW 6 to extract all the Business 

Process Consolidation (BPC) payments which the Company had paid for and to 

list them down in a schedule. He asked COW 6 to hang on to the invoices and 

not to re-file them because they need to use them for future payment. According 

to COW 6 the Claimant asked him to make copies two invoices to scan them to 

his computer and reproduce them. The Claimant was not happy with the scanned 

copy as it did not look like the original version and asked COW 6 to follow him 

to a shop where they could amend the invoices by deleting the word ‘received’ 

and ‘paid’ stamp. 

The Claimant even told COW 6 that the payment will be taking place 

soon and he wanted COW 6 to put through the payment and not the Finance 

Executive (Izan) or the Senior Finance Support (Esther). A few days later the 

Claimant told COW 6 that the payment was to be made to HRH Resources 

Services and also the amount to be paid. When asked where are the invoices for 

the payment, the Claimant ask him to process the said two invoices that was 

prepared using the original version from which payment had already been made 

last year. The Claimant had picked the invoices issued by NGL Consulting 

Services Limited and Hewlett Packard (M) Sdn Bhd. 

The Claimant instructed him to use manual cheque instead of 

computerised cheque. The payment process for manual cheque is explained by 

COW 6 in Question and Answer 13 COWS-6 where both Esther will go 

through the invoices and Izan will check and prepare the payment voucher and 
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cheque. Both Esther and Izan will sign off the payment voucher as preparer and 

reviewer respectively. When the cheque is ready it will then be signed by the 

Company’s Senior Manager in Group Finance (the Claimant) and the Group 

Treasurer (Rajendra) if the amount are within their cheque signing authorities. 

In this instance case, the Claimant asked COW 6 to process the payments 

of the two stale invoices The payment voucher and manual cheques for each 

invoice was prepared with Izan’s assistance. COW 6 informed Izan that this was 

done on the instruction of the Claimant as she had noticed that payment for the 

said invoices had already been made. Once they were ready COW 6 authorised 

the payment vouchers and the Claimant signed the cheque. The Claimant 

instructed COW 6 to personally deliver the payment vouchers and cheques to Mr 

Rajendra for his signature. 

It is interesting to note in the present case both Esther and Izan did not 

sign off the payment vouchers as per the process. But their signatures was 

forged by the Claimant. It was the Claimant’s strict instruction to tell Mr 

Rajendra’s secretary to pass the batch of cheque back to the Claimant as soon as 

the cheque were signed. This is confirmed by the evidence of Miss Sheetel 

Rihan (COW 3) in Question and Answer 8 COWS-3, where she was asked by 

the Claimant to check with Banuleghe (Banu), the secretary whether the batch 

of cheques have been signed by Mr Rajendra. The Claimant also told her to pass 

the batch of cheques to him once the cheques have been signed by Rajendra. 

When Banu informed that the cheques were signed, COW 3 took them from her 

and placed them on the Claimant’s table. COW 3 testified that this is the only 

occasion where the Claimant asked her to check with Banu whether the cheques 

has been signed and later passed them to him after the cheques were signed. 

Normally the batch of cheques would always be handed to Esther (Senior 

Finance Support) and Tang Yuen Mann by Banu after Rajendra had signed them. 

It is also in evidence that all documentation relating to the preparation of these 

two cheques were removed and kept by the Claimant. 

On 9.8.2011, COW 6 reported to the Company that the Claimant 

instructed him to prepare a payment voucher and a manual cheques (3 rd cheque) 

made out to HRH Resources Services and the Claimant signed the cheque. 

Payment through the 3 rd cheque was based in a stale invoice for IBM Malaysia 
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Sdn Bhd dated 20.7.2010 for the amount RM250,000.00. IBM Malaysia was 

another registered vendor of the Company and the invoice had already been paid 

on 17.9.2010. The Company was able to intercept the 3 rd cheque and the 

supporting documents used to prepare the same. At the time, it was intercepted 

the 3 rd cheque had been signed by the Claimant but not Rajendra. Subsequent to 

the interception the Company suspended the Claimant pending investigation. In 

the cause of the investigations the Company discovered that the Claimant had 

also committed other acts of misconduct as contained in the 2nd show cause 

letter. 

Looking at the Claimant’s evidence, the Court observed that he denied all 

the charges made against him except that he signed all the three cheques. He 

gave reason that he signing those cheques because the supporting documents 

show that the payee on the cheque was the same as in the payment voucher and 

the invoice that is HRH Resources Services. The Claimant denied giving 

instruction to COW 6 to process the payments, and denied that he forged 

anybody signature on the payment voucher or any other document. The Claimant 

also denied that he gave instruction that the cheques must be returned to him 

after Rajendra signed them. 

The Court finds that what is said by the Claimant is just a bare denial. 

There was no evidence adduced to challenged the Company’s case. Even the 

evidence of COW 3, the Senior Administrative support who report to the 

Claimant corroborates the Company’s case with regard to the Claimant’s 

instruction on the cheque signed by him. According to COW 3 the Claimant has 

instructed her to check on the cheques with Rajendra’s secretary (Banu) whether 

the cheque has been singed and he told COW3 to pass the cheques to him once 

the batch of cheque have been signed. 

COW 3 confirmed that once Banu told her that the batch of cheques were 

signed, she took them from her and placed them on the Claimant’s table. COW 3 

has described that the Claimant instruction in respect of the cheques is a 

peculiar direction. COW 3 also testified that usually the batch of cheque that 

has been signed by Rajendra would be handed to Esther Lim (Senior Finance 

Support) by Banu. Evidence show that this is the first instance that COW 3 

passed the batch of cheque to the Claimant once signed by Rajendra. 
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The Claimant testified in Question and Answer 28 of CLWS-1A where 

he gives his version of the events which took place on 9.8.2011. Basically the 

Claimant is just stating what he and Prakash was doing on 9.8.2011 at his 

office. He eventually went through the cheques with Prakash and signed the 

cheques in a rush because Prakash wanted to catch Mr Rajendra before he went 

out for lunch. Again here the Claimant is trying to show that he has no 

knowledge of what is happening and that he was shocked and had no idea why 

he was suspended. 

The Court is of the view a bare denial by the Claimant on what is 

happening in his own department under his supervision is not acceptable. The 

Claimant’s position as a Senior Manager - Group Finance & Treasury is a very 

important and powerful position in the Company. Looking at the Claimant’s 

experience and his year of service with the Company, he should be well verse of 

his duties and function together with the rules and regulation of the Company. 

The Court finds that detailed evidence of COW 6 in respect of the Claimant’s 

modus operandi in the preparation and signing of the 3 cheques is consistent 

with the GCA (Group Corporate Assurance) finding and the evidence adduced 

before the Court. It was proven by the fact that the Claimant had instructed 

COW 6 to use manual cheque to make the payment. The evidence show that 

manual cheque is rarely used and it is only for relatively small amount where 

the Company used for payment made out of the Maybank account (statutory 

payment such as EPF, IRB, SOCSO etc.) as the Company do not have 

computerised cheque from Maybank. 

For payment by computerised cheques the name of the payee on the 

payment voucher must match the name of the payee on the computerised cheque 

issued by the Company. The use of manual cheques allowed the Claimant to 

issue the cheque in the name of HRH Resources Services and the payment 

voucher under the name of another payee and the Claimant is prevented from 

the audit detection where the name of the actual payee can be concealed in the 

SAP payment system. All the payment by the 3 manual cheque were made out to 

HRH Resources Services a Company that was not and has never been a 

registered vendor of the Company nor has it ever supplied any goods or 

performed any services for the Company. The evidence show that HRH 
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Resources Services is a sole proprietorship established by an individual named 

Prabhakaran Selvarajah on 4.7.2011 that is 2 weeks before the Claimant signed 

those cheques. The Court finds that this piece of evidence clearly indicate the 

Claimant’s intention and the proper planning that was carried out. Only the 

Claimant knew when to start by giving instruction to COW 6 to prepare the 

documents and when is the right time for him to signed the cheque and later to 

get Mr Rajendra to signed them. 

According to Dominic Wong (COW 1) who carried out the investigation as per 

the report (pages 288-336, COB2) Rajendra admitted that he did not check the 

payee on the cheque against supporting documents due to the high volume of 

cheques submitted for his approval as well as placing reliance on the fact that 

the Claimant had verified the payment and signed off those two cheques in his 

capacity as Senior Manager - Group Finance and Treasury. The investigation 

indicates that the Claimant is the sole perpetrator of the fraud and Prakash was 

acting under Claimant’s instruction to prepare fraudulent payment that were 

supported with recycled invoices that had been paid in 2010. 

The Court finds that the Claimant gives contradictory evidence in respect of 

verifying the identity of HRH Resources Services as a registered vendor of the 

Company. He initially informed the Court that he purportedly inquired about 

HRH Resources Services from COW 6. He later changed his testimony that he 

could not recall seeing the underlying contract between HRH Resources 

Services and the Company. He then changed his position to say he saw the 

underlying contract but could not recall when and what the contract was for. 

The Claimant seems to be confused of the actual fact or he has something to 

hide. On the top of that the Claimant during the trial have the gut to say that in 

performing his duties he is a careful person. 

Base on the above the Court finds that the Claimant was unable to 

challenge the Company’s evidence in respect of the allegation of fraud against 

the Claimant. The Court observed that the Claimant tried to put all the blame on 

COW 6 and he had no knowledge eventhough he preparation signed those 

cheques. The question arised here, if it is true that all the above in respect of 

the 3 cheques was planned b COW 6, why must he report it to COW 1 prior to 
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the completion of the 3 rd cheque and allowed the Company to intercept on 

9.8.2011 and take custody of the cheque. 

In the Claimant’s submission in reply the issue of the charges @ 

allegation in the 1s t and 3 rd show cause letters were raised. In the 1st show cause 

letter it is “gross  negligence”  and in the 3rd  show cause letter “having with the 

intention of deceiving the Company and/or committing fraud on the Company”.  

The Claimant’s Counsel submit that there is a clear distinction between 

the concept of gross negligence and fraud such that the Company’s allegation of 

gross negligence can no longer stand in view of the 3rd show cause letter. The 

Court agrees with the Claimant’s submission and the Court is of the opinion that 

be it the act of gross negligence or fraud at the end of the day both will amount 

to the act of misconduct by the Claimant. Here the Claimant’s misconduct in 

respect of the 3 cheques cannot be denied. As Head of Group Finance 

Department the Claimant has breached his fundamental responsibilities when he 

negligently signed the 3 impugned cheques made out to a fictitious vendor that 

has never performed any service for the Company without questioning the 

nature of those payment, the payee or the supporting document. This is not a 

criminal case and taking into account sec. 30(5) of Industrial Relation Act 1967, 

the Court finds that the Company has successfully proven on the balance of 

probabilities the charges against the Claimant in respect of the 3 cheques. 

Now the Court will go into the 3 charges in the 2nd  show cause letter. 

“(i) you had been absent from work without prior written 

approval on a number of occasions, the details of which are 

more particularly set out in appendix I hereto; 

(ii) you have been involved in and/or maintained a personal 

business situated at No. 182, Jalan Sawmill, 84900 Tangkak, 

Johor, without the consent of the Management, which you 

were obliged to disclose to the Management and you have 

failed to disclose the same to Management as required under 

your contract of employment and/or the Human Resources 
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Policies and Procedures of the Company and/or the 

‘Executive Employee Handbook’; and 

(iii) You have on a number of occasions approved claims for 

reimbursement of expenses relating to your own meals, 

purchase of stationery and office supplies as well as 

computer equipment, the details of which are more 

particularly set out in Appendix II hereto, in breach of the 

Company’s policies and procedures.” 

Following further investigation by COW 1 and the team, it was 

discovered that the Claimant has also committed further acts of misconduct such 

as being absent from work without prior written approval, being involve in or 

maintaining a personal business without obtaining the written consent of Group 

Management and approving claims for reimbursement of expenses which he 

himself had incurred relating to his own meal, purchase of stationary and office 

supplies or a computer equipment all of which are in breach of the policies of 

the Company. 

For charge no 1, the Claimant admitted that he was absent but not for 18 

days as stated in Appendix 1. According to the Claimant, he had submitted leave 

form prior to going on leave on 7.1.2009, 4.6.2010, 12.10.2010, 13.10.2010, 

14.10.2010 and 15.10.2010. For 18.2.2010, 6.4.2010 and 23.6.2011, he was on 

medical leave. The balance of 9 days, the Claimant confirmed that he was not at 

work. He further confirmed that there was no prior approval for those 9 days 

and he was not sure whether subsequent leave forms were prepared by Sheetal 

for him to sign to cover for those days after he returned to work. In Question 

and Answer 19 of COWS-3, Sheetal (COW 3) explained the process of the 

normal leave application for the Claimant that she practised. COW 3 testified 

that there were instances where the Claimant instructed her to retrieve the white 

copy of the leave form from Group Human Resources. These were also instances 

where his leave forms were filled base on the Claimant’s instruction. COW 3 

confirmed that she wrote a note on the leave form (COB 2, page 189) that “The 

leave was taken but not submitted to Gerard Nathan for approval upon 

instruction from GM (Claimant)” . COW 3 wrote the note because sometime the 
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Claimant did not come into office and had no medical leave or annual leave to 

support his absence. 

In the Claimant’s evidence he denied that he requested COW 3 to retrieve 

white copies of the leave form from Group Human Resources. The further state 

that he do not handle his leave forms, save and except for signing the initial 

application, the rest is done by COW 3. Likewise for medical leave, he will 

hand over his medical certificate to COW 3 for her to hand the medical 

certificate to Human Resources. 

Here the Court finds that the Claimant admit the the leave form for the 

dates 7.1.2009, 4.6.2010, 12.10.2010 to 15.10.2010 are not submitted to Human 

Resources. The Claimant explain that he do not know the reason why these form 

were not submitted to Human Resources Department and instead the original 

white copies found their way back into his leave form folder in his office. The 

Claimant also admit that his medical certificate for dates 18.2.2010, 6.4.2011 

and 23.6.2011 were not submitted to the Human Resources Department. The 

excuse given by the Claimant is that it could be an oversight on his part for not 

submitting them to the Human Resources Department. 

The Claimant also admit that he did not prepare the necessary 

documentation in respect of his absence from work on 10.8.2010, 16.8.2010, 

3.11.2010, 20.12.2010, 7.1.2011, 7.2.2011, 9.3.2011, 8.6.2011 and 18.7 2011. 

The reason given by the Claimant is that he had emergency matters to handle 

and it was oversight on his part in not following through with the 

documentation. 

Base on the above admission by the Claimant and the supporting evidence 

of COW 3 and the relevant document found in Claimant’s room the Court finds 

that he is guilty as charged. As a Senior Manager Group Finance the 

responsibility is on the Claimant to make sure that his leave record is property 

kept. 

Moving on to the next charge, where the Claimant has been involved in a 

personal business without consent of the management. The Claimant testified 

that the money lending business is a sole proprietorship owned by his late 
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mother who owned the licence. After his mother passed away on 30.6.2003 he 

was name as her executor and trustee of her estate which include the money 

lending business. His role as the executor and trustee was limited to regulatory, 

compliance and legal matters. The day to day operation and management of the 

business is handed by his sister. According to COW 1 in the course of the 

investigation he found 12 relevant documents pertaining to the Claimant 

maintaining a personal business while in the Company’s employment (refer to 

Question and Answer 16 COWS-1). This include the ledgers and spreadsheet 

maintained detailing the transaction of each borrower and the outstanding debts 

(pages 183-184, COB 1). 

The Court observed that the Claimant did not deny of his involvement in 

the money lending business but maintained that his role was confined to 

regulatory compliance and legal matters only. He also states that he was put in 

that position as a result of him being the executor and trustee of his late 

mother’s will. The Court except the above evidence but the fact remains that the 

Claimant’s involvement in the money lending business is without the consent of 

the management. The Claimant did not disclose the information pertaining to his 

involvement in the said business. This is a breach of his terms and conditions of 

employment as stated in his letter of employment. Therefore this Court finds the 

Claimant guilty of this charge. 

Lastly the charge relating the personal claims by Sheetal Rihan (COW 3) 

and approved by the Claimant for reimbursement of expenses relating to his own 

meals, purchase of stationary and office supplies. In the claims form for June 

2011 the external drive was purchased by the claimant and he passed the receipt 

to COW 3 to claim for him. When COW 3 got her claim reimbursed she then 

paid the Claimant the amount of RM295.00 (page 187-190, COB 1). This claim 

is approved by Claimant despite the provision in the rule that external hard 

drive are controlled item and need to go through the Procurement Department. 

The purchase of hard drive is without adhering to the Company’s policies and 

procedure on procurement. 

According to COW 3, she has been claiming for working lunch and dinner 

since she joined the Company in 2008 and she submitted the claim because she 

paid for them. Whenever the Claimant worked through out lunch or dinner he 
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asked COW 3 to buy food for him and later COW 3 would claim for the meal as 

working lunch or dinner. Referring to page 56-61 of COB 1 , claim form for 

June 2010 together with the receipts of the expenses for food and refreshment of 

Claimant’s personal meals. The claim was approved by the Claimant on 

26.7.2010. There are instances where the Claimant instructed COW 3 to buy 

stationary for him and in other instances the Claimant buy stationary himself 

and pass the receipt to COW 3 to claim. The Claimant then approved those 

claim and later COW 3 gave him the amount incurred once reimbursed by the 

Company. The Claimant did not disputes that claims were made by COW 3 on 

his instruction but he explained that those claims were made as departmental 

expenses as it was common for the Claimant as well as other members of the 

Claimant’s Department to work through meal times. These were COW 3’s claim 

which were properly checked and verified by COW 6 of which the Claimant was 

perfectly entitled to approve as Head of Department. 

The Court is of the view, if the claim is genuinely COW 3’s claim for 

department expenses incurred by her, it is the Claimant’s duty to approve the 

claim as Head of Department. What happen here, it is the Claimant who 

instructed COW 3 to make the claim. The evidence shows that there was a 

purchased of tissues by claim at Giant Supermarket where the notation on the 

receipt “paid by UM”.  The Claimant explained that there was an offer in Giant 

and COW 3 gave him the cash to purchase over the weekend. Another purchase 

by Claimant was at Syarikat Joo Hua where the Claimant paid for hardcover 

books. Again the Claimant explanation is that this was for department use where 

COW 3 gave him the cash to purchase it. 

The Court finds it hard to believe that COW 3 gave the Claimant the 

money to buy all those office stuffs and later claim from the department and the 

claim was approved by the Claimant. As mention earlier these are instances 

where the Claimant purchase the stationary himself and passed the receipt for 

COW 3 to claim. COW 3 testified that the Claimant then approved the claim and 

COW 3 give him the amount once she was reimbursed by the Company. There is 

no evidence to confirm that COW 3 gave the Claimant the money to purchase 

anything for departmental used as claimed by the Claimant. The issue here is 

not whether the Claimant have the right to claim for the expenses incurred by 
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him, but whether in his position as Senior Manager Group Finance can he 

approved his own claim. Here the Claimant is using COW 3 to make a claim on 

his behalf and those claims were approved by the Claimant. This is clearly in 

breach of the Company’s limit of authority and Financial operating policies 

which stipulate that an employee cannot approve his own claims. Base as the 

above the Court finds that the Claimant is guilty for all the 3 charges. 

Conclusion 

On the totality of evidence adduced before this Court, the Court finds that 

on the balance of probabilities the Claimant’s misconduct has been established 

in respect of all the charges leveled against him. Having found that the Claimant 

is guilty of a serious misconduct, bearing in mind the Claimant’s position as a 

Senior Manager - Group Finance & Treasury of the Company this Court will 

have to decide on whether the dismissal was for just cause or excuse. The 

Federal Court in Norizan Bakar v. Panzana Exterprise Sdn Bhd  [2013] 4 ILR 

477 at page 496-497 held as follows: 

“.... Thus, in reference to the questions posed to us, we are of the view 

that the Industrial court has the jurisdiction to decide th at the dismissal 

of the appellant was without just cause or excuse by using the doctrine of 

proportionality of punishment and also to decide whether the punishment 

of dismissal was too harsh in the circumstances when ascertaining the 

award under s.  20(3) of the IRA. We are further of the view that the 

Industrial court in exercising the aforesaid functions can rely to its 

powers under s.  30(5) of the IRA based on the principle o equity, good 

conscience and substantial merits of the case.”  

In the instance case the Claimant is a very experience employee who have 

been working with the Company for 13 years and holding a very senior position. 

Here the Claimant has placed himself in a position of conflict between his 

responsibilities to his employer and his own personal interest. The evidence 

shows that the Claimant has misused his position in the Company for his own 

benefit. By his action the Claimant had shattered the trust and confidence repose 

in him all this while by the Company. The Claimant has committed misconduct 
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that has breached the trust and confidence reposed in him by the Company and 

thus deserved the punishment of dismissal. 

Decision 

Taking into account the totality of evidence produced by both parties and 

bearing in mind section 30(5) of the Industrial Relations Act 1967, to act 

according to equity and good conscience and substantial merit of the case, it is 

the Court’s finding that the Claimant’s dismissal was with just cause or excuse. 

Accordingly the Claimant’s claim is hereby dismissed. 

HANDED DOWN AND DATED THIS 15 AUGUST 2018  

(ROSENANI ABD RAHMAN) 

CHAIRMAN 
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