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SHANMUGAM SUDAMONEY v.

GARDENIA SALES & DISTRIBUTION SDN BHD

INDUSTRIAL COURT, KUALA LUMPUR

MARY SHAKILA G AZARIAH

AWARD NO. 418 OF 2016 [CASE NO: 22(27)/4-776/12]

13 APRIL 2016

DISMISSAL: Misconduct – Claimant accused of deviating from his normal route

and siphoning diesel from the company vehicle, to an unknown third party, either

for reward or otherwise – Whether proven by the company – Evidence adduced –

Effect of – Claimant’s explanations – Whether plausible – Whether misconduct

proven by the company – Whether it had justified the claimant’s dismissal

DISMISSAL: Misconduct – Claimant accused of siphoning 41 litres of diesel

from the company vehicle, to an unknown third party, either for reward or

otherwise – Whether proven by the company – Evidence adduced – Whether it

had been sufficient to prove the company’s case against him – What the company

should have done – Whether the misconduct had been proven against the

claimant

EVIDENCE: Documentary evidence – Company relying on graphs and data

generated from the computer to prove the misconduct – Discrepancy in the graphs

and data and the receipts from the petrol station – Effect of – Whether it had been

safe to rely on the graphs to dismiss the claimant – What the company should

have done

The claimant had been employed by the company as a Driver.

Approximately 17 years into his employment with it, he was charged with

deviating from his normal route and for being directly involved or

complicit, in the siphoning of diesel from the company vehicle, to an

unknown third party, either for reward or otherwise. A Domestic Inquiry

(‘DI’) was conducted by the company and at the conclusion of it, he was

found guilty of the charges preferred against him and discharged from

service. The claimant appealed the discharge order to no avail. The

claimant now contends that his dismissal had been without just cause and

excuse. There were two main issues that arose for determination before

this court. The first was whether the misconduct had been committed by

the claimant and if answered in the affirmative, whether his dismissal had

been with just cause and excuse.

Held for the claimant: dismissal without just cause and excuse

(1) The claimant had admitted to deviating from his normal route to Kota

Tinggi but he had given his explanations for the same, which had not

been accepted by the company. One of his reasons ie, that he had

been sick and that he had felt that rather than seeking medical

attention, all he had needed had been rest at the various stops and

Panadol, had been declared implausible by the company. The
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claimant had been the best person to know his condition and the state

that he had been in and whether or not he had been able to drive his

vehicle. He had been a seasoned driver and his experience would

have directed his flow of thoughts and decision making process that

night. The company’s contention that he had been lying had been

unsupported by any evidence (para 33).

(2) There had not been any evidence to suggest that by deviating from his

normal route, his intention had been to meet a third party and siphon

diesel from the vehicle. The company had also failed to adduce any

evidence to show that he had been directly involved and/or complicit

in the siphoning of diesel from his vehicle (para 34).

(3) On the loss of the 41 litres of diesel, apart from producing the graph

and data showing a loss of diesel from the vehicle at the time the

claimant had pulled up at Kawasan Perindustrian Kulai from 1.10 am

to 1.30 am on 13 June 2011, no other evidence had been adduced.

The actual fuel meter reader on the dashboard had been faulty, as

admitted by the company, and it had not verified whether there had

actually been a loss of the diesel as alleged, save that the fuel sensor

had triggered it. The company had also failed to show any evidence

that from the beginning of June 2011,when the device had been

relatively new, no malfunction had occurred. Further, COW2 had

testified that the device had been installed but not calibrated. The

company had been alerted by SMS when there had been a drop in the

fuel level but the person who had received this alert had not testified

in court. Nor had the alleged SMS been produced into evidence. The

graphs generated by the company had shown a discrepancy between

the computer readings and the receipts issued by the petrol station.

Thus there had been a definite error, in so far as the timing on the

graphs had been concerned. The claimant had succeeded in punching

holes into the company’s case (paras 35 & 36).

(4) The loss of employment impacts the livelihood of a workman and

unless there is cogent evidence to support the charges, the claimant’s

dismissal cannot be upheld. The graphs could not be relied on, for

reasons already stated, as relying on them had been dangerous. The

company had also failed to show how it had worked out the loss of 41

litres as alleged and it had failed to show that the claimant had

siphoned or had been complicit in the siphoning of 41 litres of diesel

as alleged and his dismissal had been unjust (paras 36 & 37)

(5) The evidence had shown that the claimant had been dismissed by the

company, who had failed to give him the benefit of doubt that he had

been sick at the material time. The company had been experiencing

some cases where their drivers and employees had been involved in

the siphoning of fuel from the company vehicles but it had still needed
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to be astute before dismissing a workman for this reason. It had failed

to consider whether there had actually been a loss of 41 litres of

diesel. The claimant had stated that he had made several stops along

his journey and this should have prompted the company to investigate

further into the state of the vehicle, the accuracy of the fuel sensor and

its readings and whether the loss had been a gradual loss owing to the

wrong turning that had been taken by the claimant, and the various

stops he had made in order to rest. The charge had in fact been framed

in such a way that the loss had been a result of the diversion that the

claimant had taken on that day (para 41).

[Dismissal without just cause or excuse - claimant awarded backwages and

compensation in lieu of reinstatement in the sum of RM 50,555.20]
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Co

Reported by Sharmini Pillai

AWARD

(NO. 418 of 2016)

Mary Shakila G Azariah:

[1] This reference stems from the dismissal of Shanmugam a/l

Sudamoney (“the claimant”) by Gardenia Sales & Distribution Sdn. Bhd.

(“the company”) on 7 July 2011.

Brief Facts

[2] The claimant commenced employment with the company on

22 November 1994 and his last position being that of a driver with the

company until his dismissal on 7 July 2011. He was served with the letter

of suspension dated 24 June 2011 by the company and was required to

attend a Domestic Inquiry on 29 June 2011. The company levelled 2

Charges against him and he was found guilty of both. The claimant gave

his explanations to the said Charges which was rejected by the company.

The company avers that the claimant committed grave misconduct and

had destroyed the relationship of trust and confidence existing between the
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claimant and the company. The company avers the claimant was 1 of its

Feeders and plied the route between Shah Alam and the company’s base

at Kota Tinggi. It is the company’s contention that on 13 June 2011 while

driving the company’s vehicle No. BHE 3729 from Shah Alam to Kota

Tinggi the claimant had deviated off the normal route and stopped at

Kawasan Perindustrian Kulai between 1.10 am and 1.30 am that morning.

The company avers that during that time it was detected that and

discovered that diesel level in the said vehicle BHE 3729 had reduced by

approximately 41 litres. Arising there from the company contends that the

claimant was directly involved or complicit in siphoning diesel from the

company’s said vehicle BHE 3729 to an unknown third party either for

reward or otherwise.

[3] The company states that the said vehicle was equipped with a GPS

DF Tracker system which allows the company to track the said vehicle’s

route as well as the level of fuel in the said vehicle. It showed that the

claimant on the day in question had deviated from the usual route he

would take to reach Kota Tinggi and as a result of which there was a drop

in fuel level of 41 litres. It is their contention that the claimant was

thereafter suspended and dismissed for this cause when they found that his

explanation to the Charges levelled against him was unsatisfactory. The

company avers that the panel of the said Domestic Inquiry that was held

found the claimant guilty of the said 2 Charges. The company contends

that the claimant appealed against the company’s decision to dismiss him

vide his letter dated 20 July 2011 and vide its said letter dated 20 July 2011

the claimant’s said appeal was dismissed by the company.

The Charges

(1) Memandu di luar laluan yang ditetapkan bagi laluan (strip) Shah

Alam ke Kota Tinggi lebih kurang di antara jam 01.30 pagi pada

13 Jun 2011. Sistem GPS tersebut mengesan anda telah melencung ke

dalam kawasan Perindustrian Kulai.

(2) Ekoran dari lencungan seperti dalam tuduhan pertama di atas sistem

DF tracker telah mengesan pengurangan (kehilangan) minyak diesel

sebanyak kira-kira 41 liter dari kenderaan yang anda pandu seperti

yang tersebut di atas.

Issues And Law

[4] The function of the Industrial Court in a matter involving the

dismissal of a workman has been sufficiently explained in the case of Goon

Kwee Phoy v. J & P Coats (M) Bhd [1981] 1 LNS 30; [1981] 2 MLJ 129 at

p. 136 when it was held by the Federal Court that:

Where representations are made and are referred to the Industrial

Court for inquiry it is the duty of that Court to determine whether

the termination or dismissal is with or without just cause or excuse.
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If the employer chooses to give reason for the action taken by him,

the duty of the Industrial Court will be to inquire whether that

excuse or reason has or has not been made out.  If it finds as a fact

that it has not been proved, the inevitable conclusion must be that

the termination or dismissal was without just cause or excuse. The

proper inquiry of the Court is the reason advanced by it and that

Court or the High Court cannot go into another reason not relied on

by the employer or find one for it".

[5] In Wong Yuen Hock v. Syarikat Hong Leong Assurance Sdn. Bhd. &

Another Appeal [1995] 3 CLJ 344 at p. 352 it was held by the Federal Court

that:

On the authorities we are of the view that the main and only

function of the Industrial Court in dealing with a reference under s.

20 of the Act (unless otherwise lawfully provided by the terms of

the reference) is to determine whether the misconduct or

irregularities complained of by the management as the grounds of

dismissal were in fact committed by the workman and if so, whether

such grounds constitute just cause or excuse for the dismissal.

[6] On the facts the claimant was dismissed by the company after being

found guilty of the Charges levelled against him by the company. It is the

pleaded case of the company that the Charges were serious and therefore

the claimant was dismissed for a just cause or excuse.

The  Evidence

The Company’s

[7] It was the testimony of the company’s 1st witness, COW1 that the

company’s vehicles were installed with a GPS system in 2011 to counter

incidences of siphoning of diesel fuel from the company’s feeder trucks

which was becoming increasingly prevalent in the company just before it

was implemented. He explained that the said GPS system enables the

company to monitor the exact location of its feeder trucks and the fuel

levels through the fuel sensor place in the fuel tanks. He testified that if

there is a sudden drop in fuel levels of more than 20 litres the system

automatically sends an alert by SMS to certain executives and officers in

the company. It was his evidence that once the alert comes in the officers

will go into the system and retrieve the data if investigations are

necessary.

[8] It was his evidence that the claimant was one of the feeder drivers

employed by the company. He said that on or around 13 June 2011 he was

notified by one of his staff of an SMS alert from the GPS system alerting

that there was a sudden drop in fuel level in vehicle no. BHE 3729 driven

by the claimant while he was on the route from the company’s Shah Alam

base to the company’s base in Kota Tinggi. He said that he then instructed

his staff to print out the relevant data for investigation purposes.  It was his
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evidence that the system generated maps and graphs from the GPS system

relating to the journey that the claimant had made on that day in question

that is on the night of 12 June 2011 to the morning of 13 June 2011 from

Shah Alam to Kota Tinggi. COW1 testified that the map shows the

movement of the claimant’s vehicle that is the claimant turned left at a

intersection when he should have turned right and he headed towards

Desa Perindustrian Kulai. He testified that according to the said data it

showed that the claimant had stopped for approximately 22 minutes and

31 seconds at the said area before continuing his journey to Kota Tinggi

moving out of that area. COW1 further testified that the data also showed

that between 1.20 am and 1.30 am there is a significant drop in the fuel

level of the claimant’s vehicle that is estimated to be about 41 litres of

diesel fuel.

[9] COW1 testified that there is no reason why there should be a drop

in the fuel level when the vehicle was stationary and idle. It was his

testimony that the fuel tank was not leaking as the data did not indicate a

gradual and consistent decline in the fuel level over the whole journey and

not a sudden drop like this. It was his evidence that the fuel was

deliberately removed from the tank. COW1 testified that the fuel could be

taken out if one had a hose that could bypass the wire mesh located in the

tank or by disconnecting the fuel hose connecting the tank to the engine

and pump it out from there.

[10] COW1 further testified that on 13 June 2011 the company’s service

record showed that the claimant had recorded that the diesel meter was not

working but he testified also that this had nothing to do with the GPS

system which uses the fuel sensor located inside the fuel tank which

measures the level of fuel in the vehicle.

[11] It was his evidence that the graph found at pp. 9 to 10 COB1 shows

the journey that the claimant made from 12 June to 13 June 2011 from

Shah Alam to Kota Tinggi and the fuel level of the vehicle he drove that

day. He testified that from the graph it shows that the claimant made a few

stops along the way.

[12] When cross-examined by the claimant’s counsel COW1 testified

that there is nothing in the graph that shows that the graph plots the

journey the claimant made from 12 June to 13 June 2011 and the fuel level

for the day. He agreed that the said graph also shows the claimant’s return

trip to Shah Alam on 13 June 2011 but that it did not show the time of his

return to Shah Alam on 13 June 2011. It was his evidence however that

the said graph was complete. He further agreed when it was put to him that

the company’s allegation that 41 litres of diesel was lost from the vehicle

driven by the claimant was based from the said GPS fitted to the vehicle

driven by the claimant on the said date. When asked COW1 said that he

did not know the amount of diesel that the claimant’s vehicle consumed on
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the said date when it travelled from Shah Alam to Kota Tinggi and back

from 12 to 13 June 2011. It was his testimony that the said GPS fitted to

the said vehicle was calibrated but had no document to prove that it was.

He testified that a wire mesh was placed over the mouth of the nozzle of

the fuel tank to prevent siphoning of diesel from its tank. It was his

evidence that he could not prove that the GPS sent an alert to the company

when there was a drop in the fuel level of the claimant’s vehicle that day.

He testified that what this meant was that the GPS sent the data to the

company’s vendor showing that there was a drop in fuel level and the said

vendor sends the message to the company. He testified that in this case the

said message alert was received by Chong Chung Boon in the company.

[13] COW1 testified further when cross-examined that after this the

company investigated into the matter by calling for the data and graphs. It

was his evidence that these data and graph which is found at pp. 9-10 of

COB1 was then sent to the senior management for further action. He

agreed that the timings showed on the graphs at p. 9 COB1 differs from the

time shown on the receipt the company tendered to show the time when

the claimant filled the 176 litres of diesel at the shell station. COW1

testified that between 1.23 am to 1.26 am there was a loss of 41 litres of

diesel from the vehicle suggesting that it was siphoned. He testified that

the company did not check on the fuel sensor that was fitted into the fuel

tank of the claimant’s vehicle to see whether it is faulty. He also agreed

that the he did not carry out any inspection of the fuel tank to see whether

there was any leakage. He agreed when it was put to him that the fuel

meter at the dashboard of the claimant’s vehicle was however faulty from

2 June 2011 onwards.

[14] The company’s 2nd witness, COW2 was an Engineer from the

supplier of the said GPS system to the company. He testified that he

designed the hardware and software for the said GPS Tracking Systems. It

was his evidence that the said GPS was installed on all of the company’s

Feeder Trucks in stages since 23 May 2011. He testified that the hardware

allows for the company to gather information or data pertaining to the

vehicle’s location, speed, course, fuel levels and key on/off status. It was

his evidence that the hardware captures the data and sends it back to the

database server located at the supplier’s premises and the software there

analysis the said data and sends it to the company on a daily basis by

email. He testified that the system sends an alert by urgent SMS or email

to the company if there is any exceptional or extraordinary event which

the company may specify. He explained that the fuel sensor was located

in the fuel tank of the feeder trucks and it detects the level of fuel and when

there is any change in the fuel level the tracker system will capture and

send it to the server at intervals of 1 minute.  It was his testimony that the

data sent is captured in raw form as a Analogue to Digital Conversion as

the unit measured is not in litres. He testified that this data would be



555[2016] 2 ILR

A

B

C

D

E

F

G

H

I

Shanmugam Sudamoney v.

Gardenia Sales & Distribution Sdn Bhd

converted by the system into litres using a formula which uses the raw

data which measures the fuel level detected by the fuel sensor multiplying

it with the Calibration constant derived by analysing the refueling

activities of any given vehicle. He said that this product is then added to

the Offset which is an adjustment to take into account the amount of fuel

which is between the floor of the fuel tank and the end of the fuel sensor

stick to give the accurate conversion into litres.

[15] COW2 testified that he retrieved the raw data for the claimant’s

vehicle from its server. COW2 interpreted the data produced in court to

say that at about 1.09.44 am the claimant’s vehicle stops moving and the

engine is left on. He testified that at about 1.23.47 am there is a sharp drop

in fuel level continuously until 1.27.47 am and at 1.32.15 am the

claimant’s vehicle starts moving. It was his testimony that the said drop in

fuel level between 1.23.44 am to 1.27.47 am was abnormal as the vehicle

was stationary and the drop is about 101 ADC units and using the formula

he gave earlier in his testimony he converts it be 40.08 litres and all this

drop is reflected in the graphs found in COB1. It was COW2’s testimony

that the fuel sensor that was fitted to the claimant’s vehicle was done on

2 June 2011 and would have been calibrated in around June 2011.

[16] It was his evidence when cross-examined that there were reports

from the company that the GPS system was faulty but he could not

remember when he received the said reports.

[17] COW3 the company’s last witness was the Manager of Industrial

Relations of the company. She testified that she was asked to investigate

the allegations that were made against the claimant by the company. She

testified that the claimant was aware that the company had dismissed the

other Feeder Truck drivers who were found to have siphoned the diesel

and knew that such misconduct was strictly prohibited by the company

and was serious enough to lead to the dismissal of the workman. It was her

evidence that the claimant together with all other drivers were informed

that the GPS system was being installed to curb and to prevent the

siphoning of diesel. She testified that she had recorded a statement on

23 June 2011 from the claimant after he was brought to see her by Chung

Choon Boon, his direct superior after his misconduct was discovered from

an analysis of the data generated from the GPS system. It was her

testimony that the interview was to obtain the claimant’s response to the

2 allegations mentioned in the statement namely that there was a reduction

of diesel of about 41.63 litres from the vehicle that he drove to Kota Tinggi

on 13 June 2011 and that he had deviated from the set route for the journey

to Kota Tinggi on the same day.

[18] COW3 testified that the claimant had told her that he did not know

how the level of diesel fuel could have fallen by approximately 41 litres

and denied any knowledge of it. She testified that the claimant had told her
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that he was not feeling well on the said day and during his journey to Kota

Tinggi as his stomach was upset and he was having a headache. It was her

evidence that the claimant told her that he had made a few stops that day

during his journey before he reached Kulai. She testified that the claimant

had told her that after Kulai Toll he made a wrong turn and had mistakenly

turned left instead of right. She said that the claimant did not deny that he

had deviated from the set route and had stopped at the Kawasan

Perindustrian Kulai for about half an hour.

[19] It was her testimony that Feeder Truck drivers were only allowed

to deviate from the route with the approval of the their immediate superior

in cases where there were massive traffic jam caused by accidents or road

works which will delay their arrival time at their destination and any

deviation is only limited to the use of trunk roads instead of the highway.

[20] The witness testified that the management did not accept the

claimant’s explanation as there was no reason why he would have made

that wrong turn as he had been on that route many times before and does

that route regularly. She testified that the claimant explained that he

traveled for 2 to 3 kilometers because he could not find a place to U-turn

claiming that he had an upset stomach was vomiting and feeling dizzy.  It

was her evidence that if he had made a right turn after the Kulai Toll he

would have come across petrol stations where he could have stopped or

even a clinic where he could have sought medical treatment. It was her

evidence that the claimant stopped at a secluded area known as Kawasan

Perindustrian Kulai in the dead of the night where he claimed to have

rested for about half an hour. She testified that it was during this time that

41 litres of diesel suspiciously disappeared from his vehicle. She said that

the claimant completely could not account for this and merely denies that

he knows anything about this.

[21] COW3 testified that the management believes that it was during this

time that 41 litres were siphoned from his vehicle in his presence and with

his knowledge while he stopped at Kawasan Perindustrian Kulai and that

he had deliberately stopped at the area for this purpose. It was her

evidence that his claim that the loss of diesel must be due to the fact that

he was resting in the vehicle with the air condition and engine on. She said

that this would not cause such a drastic drop in the fuel level.

[22] It was her evidence that the company took disciplinary action

against him and after the panel of the Domestic Inquiry that was convened

found him guilty of the Charges he was dismissed by the company vide its

letter dated 7 July 2011. She testified that the claimant appealed as he was

entitled to do so but the company rejected his appeal. COW3 testified that

at the material time there were several cases of siphoning of diesel

rampant in the company and the company felt that it could not tolerate and

condone it. She testified that all the Feeder Truck drivers including the

claimant were issued with Fleet Cards for petrol and it was being abused.
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[23] COW3 testified when cross-examined that the claimant did not

have an unblemished record for 17 years prior to this alleged incident as

1 or 2 warning letters were issued to him.

[24] The company’s last witness, COW4 testified that he is employed by

the company’s branch at Johore. He testified in 2011 he received

instructions from the company regarding the claimant’s vehicle BHE 3729

that is from COW3 to survey Kulai Area. He said that he carried out the

instructions by surveying the said area and drew a map as in COB5 for the

company in June 2011. He testified that he also took some pictures as

found at pp. 15 to 16 of COB1. It was evidence that the claimant could

make a U-turn if he turned left at the Kulai toll by entering into a Taman

and coming out of it.

[25] When he was cross-examined he testified that the claimant’s lorry

was 10 tonnes and therefore required a wide space if it had to make a

U-turn. He agreed when it was put to him that the area at the Kawasan

Perindustrian Kulai was wide enough for the claimant to make a U-turn

with his 10 tonne lorry. It was his evidence to a question posed by the

court that it was not wrong for drivers of big vehicles to drive all the way

up to the Kawasan Perindustrian Kulai and make their U-turn.

[26] The claimant testified that he joined the company on 22 November

1994 and was a lorry driver of the company before his dismissal. It was

his evidence that on 12 June 2011 he took his lorry BHE 3729 leaving the

company’s premises at about 6pm. He said that he made his first stop at

Malacca and rested there before proceeding to Pagoh where he developed

stomach ache and a headache. He said that when he exited the Kulai Toll

he rested for awhile before continuing his journey. He testified that the

traffic lights were not working on that day and there were no street lights.

He said that he turned left instead of right by mistake and because he was

driving a big lorry he could not immediately make a U-turn and had to

drive for about 3 kilometers and reached Kawasan Perindustrian Kulai

where he rested for about half hour after making the U-turn as he felt

drowsy and tired. The claimant testified that after his rest he washed his

face and drove on to a petrol station where he got down and washed

himself up again. It was his testimony that he continued on with his

journey until he came to a coffee shop where he had some tea and took

some medication. It was his testimony that after that stop he drove his

vehicle all the way to Kota Tinggi to deliver the breads and returned to

Shah Alam.

[27] The claimant testified that on the 12 June 2011 he had informed his

immediate superior that he was unwell. He said that upon his return he

told him that the fuel meter was not functioning and recorded it into the

company’s record book. He testified that he also informed him about the

wrong turn that he took upon exiting Kulai Toll on 13 June 2011 but he

delivered the breads on time at Kota Tinggi.
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[28] It was his evidence that he did not know anything about the loss of

diesel form the fuel tank of his vehicle when he was resting at Kawasan

Perindustrian Kulai which he came to know about later. He said that he

was aware that the vehicle was fitted with the GPS system.

[29] When cross-examined the claimant testified that he had been

making these trip frequently whilst with the company and was familiar

with the routes. He testified that he was aware that the said vehicle was

fitted with the GPS system but did not know its functions. He said that he

only knew that he could detect the fuel level by looking at the meter on the

dashboard of the said vehicle. It was his evidence that at Pagoh he rested

for about 20 to 30 minutes as he felt dizzy and had a headache. He testified

that he next stopped at Simpang Renggam. He agreed when it was put to

him when he reached the Kulai Toll he was feeling worse and agreed that

he was in no state to continue his journey. He said that he did not think

he needed to see a doctor at that juncture or to look for a clinic or to

contact Kota Tinggi asking for someone to come down and help him

because of the time. He testified that when he turned left after exiting

Kulai Toll he drove on for about 3 kilometers hoping to be able to make

a U-turn. He said he did not see Taman Tropika as suggested by the

company’s Counsel. It was his testimony that as he approached Kawasan

Perindustrian Kulai the road was wide and he made a U-turn. It was his

testimony that he stopped there and rested for about half hour and vomited

there. He said that he left the engine and air condition on and rested for

awhile. When asked he testified that he did not know that during this

period 41 litres of diesel went missing from his vehicle. It was his

testimony that the air condition was faulty during his return journey from

Kota Tinggi to Shah Alam and he had it recorded into the said Record

Book.

[30] The claimant further testified during his cross-examination that

when he returned to Shah Alam his supervisor had asked him how he felt

and he had told his supervisor about what had happened the previous night

and the wrong turn that he took. He disagreed when it was put to him that

he deliberately went to Kawasan Perindustrian Kulai to meet a 3rd party

that day or went there to enable 41 litres of diesel to be siphoned off his

said vehicle.

Evaluation And Findings

[31] The issue before the court is whether on the established facts the

company had a just and fair excuse to dismiss the claimant. The burden

lies on the company to establish this just and fair excuse to dismiss the

claimant on a balance of probabilities. Vide the letter of termination dated

7 July 2011 the company terminated the claimant’s services as he was

found guilty of the 2 Charges that the company had levelled against him.

The claimant was charged for driving his outside the route set by the
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company for his trip from Shah Alam to Kota Tinggi around 01.10 am to

01.30 am on 13 June 2011. The Charge states that the GPS system had

detected that the claimant had veered off into the Kawasan Perindustrian

Kulai and as a result of which based on the DF Tracker it was detected

that there was a lost of about 41 litres of diesel from the vehicle that he

drove on that day. It is the court’s view that what the company avers as

2 Charges in essence is 1 Charge and what appears as Charge 2 is really

not a Charge but a consequence of Charge 1.

[32] It is the pleaded case of the company that the claimant was directly

or indirectly involved and/or complicit in siphoning diesel from the

vehicle driven by him that day. He was found guilty at the Domestic

Inquiry that was held on 29 June 2011 and dismissed thereafter for these

reasons. In the case of National Land Finance Cooperative Society Ltd. v.

Raman Perumal Thevar & Anor (unreported) the Supreme Court had held that

the company could subsequently put up other reasons not stated in the

letter of termination to justify the dismissal and the Industrial Court has to

inquire into that other grounds put up in reaching its decision. It was

further held that the law as it stands after the Supreme Court’s decision is

that even if no reason or another reason is given in the notice of

termination this court has the right to inquire into other grounds

subsequently put up by the employer to justify the dismissal. Therefore it

is clear that the company can rely on reasons not stated in the letter of

termination to justify the dismissal of the claimant provided they have

been pleaded. Moreover the court takes notes of the fact that the claimant

at all times knew the Charges that was preferred against him by the

company but maintained that he did not know how there was a loss of 41

litres of diesel from the vehicle driven by him that day.

The Deviation

[33] The claimant admitted that he deviated from the normal route that

he would take in his trip to Kota Tinggi. He agreed that he had plied that

route several times but made a wrong turning that night as it was too dark

and the traffic lights were not functioning at that time. The claimant’s

other reason for making the wrong turn after exiting the Kulai Toll was

that he was ill after having taken some wrong food at Malacca. The

company’s witnesses testified that the claimant’s story was not plausible

in that if he were as sick as he said he was he would not have been able

to drive his lorry and would have sought medical treatment at a 24-hour

clinic that was along the route that he plied which the claimant did not.

The claimant testified that he did not think that he needed medical

attention and that with rest that he availed himself to at the various stops

on his journey and a panadol he could drive and complete his trip and

return to Shah Alam. The court opines that the claimant is the best person

to know his condition and the state he was in and whether he could

continue to drive his vehicle. The evidence show that the claimant was a
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seasoned driver of the 10 tonne vehicle. His experience would have

directed his flow of thoughts and decision making process that night. The

court finds that on the evidence and facts it is best left to leave it to his

judgment whether it was possible or not that he could drive on in the state

he was in at the material time and there was nothing much that can be read

into the state of his mind or health or his credibility in court. If the

claimant was lying as to why he deviated other than for a hidden agenda

as insinuated by the company no cogent evidence has been adduced by the

company that the court could rely upon and thus agree with the

proposition that the company was attempting to put forward.

[34] Save that the claimant did deviate from the usual route that he

would take to Kota Tinggi on 12 to 13 June 2011 the court does not agree

with the company that the reason for the said deviation was to meet a third

party and to enable the siphoning of 41 litres of diesel from his vehicle as

there is no evidence to suggest this. It was suggested by the company that

U-turn made at the Kawasan Perindustrian Kulai was precisely for this

purpose to enable the siphoning of the diesel as the data produced by the

GPS tracker and fuel sensor showed the lost of 41 litres when the said

vehicle was stationary at that spot. The company’s contention was that the

claimant was dismissed inter alia because he was directly involved and/or

a complicit in the siphoning of the 41 litres of diesel form his said vehicle

although the Charges read that the lost of 41 litres of diesel was as a result

of the deviation made by the claimant. The Charge itself does not charge

the claimant for the siphoning of the 41 litres of diesel. It is the pleaded

case of the company that the claimant was directly and/or a complicit in

the siphoning of the diesel. Having gleaned the evidence and facts the

court finds that the company has failed to show that the claimant was

directly involved and/or a complicit in the siphoning of it.

The Loss Of 41 Litres Of Diesel

[35] Except for the graph and data that the company produced that

showed that there was a loss of diesel from the said vehicle at that time

when the claimant had pulled up at Kawasan Perindustrian Kulai from

1.10 am to 1.30 am on 13 June 2011 there was no other evidence that

shows that there was an actual loss of 41 litres of diesel. The actual fuel

meter reader on the dashboard was faulty which the company as well

admits and the company did not verify whether there was an actual loss of

41 litres of diesel save that the fuel sensor had triggered the loss. The

graphs and data relied upon by the company for this was printed out on

29 June 2011 whereas the alleged loss occurred allegedly on 13 June

2011. The claimant’s counsel submitted that the data could not be relied

upon as the GPS system itself had not been tested or verified by any

independent competent authority and could have been tampered with

according to its supplier but that he was the only one who kept the

password to the system and did not tamper with it. His counsel submitted
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that the COW2 testified that the device can malfunction and there were

reports from the company to that effect from time to time with regards to

ones fitted on to other trucks. The evidence of the company showed that

for the vehicle in question the devise was installed on 2 June 2011 and was

therefore relatively new. No evidence was tendered by the company to

show that from 2 June 2011 there was no malfunction of the said device

that was fitted to the said vehicle and was presumable functioning when

the said vehicle was driven by the claimant on 12 June 2011 to 13 June

2011. COW2 testified that the device was installed but not calibrated.

[36] COW1 testified that the company was alerted by a SMS sent to it

when there was a drop in the fuel level as the fuel sensor in the diesel tank

is programmed to send such alerts. According to COW1 this alert was

received by the claimant’s superior who did not testify in court. Neither

did the company adduce the SMS allegedly received by it on 13 June 2011

in court. The graphs generated from the computer was done according to

COW1 by keying the time but it showed a difference in the time the

claimant filled diesel at the start of his journey when compared with the

receipt issued by the petrol station. There is then a definite error in so far

as timing on the graph is concerned. COW1 testified that the alleged loss

of 41 litres occurred on the graphs between 1.25 am to 1.28 am when the

said vehicle was stationary and at 1.29 am the said vehicle moved. The

court is called upon to agree with the company that within this short space

of time 41 litres were siphoned out of the said vehicle. With no evidence

of how this might have taken place the court can only say that it is

incredulous that unless there was prove of the methods that the claimant

or a third party used to siphon of 41 litres the court will not lend itself to

speculate or presume that the claimant was directly and/or a complicit in

the siphoning of 41 litres of diesel, if at all, from the said vehicle driven

by the claimant that day. The claimant’s counsel has succeeded in

punching holes into the facts and case of the company. The loss of

employment impacts the livelihood of a workman and unless there is

cogent evidence to support the Charge/s the court cannot uphold the

company’s dismissal of the claimant under these circumstances. The court

cannot go by graphs printed out days after the alleged SMS alert received

by the company on 13 June 2011 when there was a drop in the diesel level

as they claim. Upon a scrutiny of the graphs and the raw data that was

adduced by the company through COW1 and COW2 who was the vendor

of the products there are some marked difference in the timings and

readings to suggest that the readings are far from being accurate and

precise and reliable. Hence to rely upon them and find that there had even

been actual siphoning of diesel from the claimant’s vehicle is dangerous.

It is the court’s findings on the evidence and facts before it that the

company has failed to show that the claimant had siphoned or was a

complicit in the siphoning of 41 litres of diesel as they alleged. If the
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claimant is Charged with the siphoning of 41 litres of fuel from the vehicle

he drove that day then the charge is not proven and his dismissal premised

upon it is unjust.

[37] Moreover from the evidence the company has not explained or

shown how it arrived at 41 litres of diesel allegedly siphoned from the said

vehicle. COW2 testified that the sensor fitted showed an analogue reading

and had to be converted to Digital to get the unit in litres. He however did

not explain how the calculation was done and how Calibration Constant

was worked out. So it remained unclear how that company worked out the

loss of 41 litres. The graphs produced did not show the exact amount save

that there was a drop in the fuel reading.

The Punishment of Dismissal

[38] It is the clear from the evidence that the claimant deviated from the

route he would usually take to deliver the bread to Kota Tinggi from

12 June 2011 to 13 June 2011. He admits having diverted into Kawasan

Perindustrian Kulai to make a U-turn as he found that the road was wide

enough for his 10 tonne lorry he drove that day to make a U-turn. This was

agreed to by the company’s witness, COW3. The claimant testified that he

rested there for about half hour as he was sick through out his journey to

Kulai. The company’s witnesses endeavoured to show that it was not

possible that he the claimant was sick on that day saying that if he were

sick he could not have driven that far and ought to have gone for medical

help at a clinic along the route he took that day. The court however finds

based on the dearth of evidence to the contrary adduced by the company

to suggest that he was faking it, that it is plausible that he was sick, the

claimant testified that he was vomiting, having a stomach upset and

headache that day in question. He said that his weakness and affliction did

not hinder him from driving however and unless the contrary is shown the

court accepts his testimony and dismisses that of the company owing to

lack of cogent evidence and medical opinion.

[39] The question then is was it right for the company to have dismissed

the claimant for the diversion he took that resulted in the loss of 41 litres

of fuel from his tank as alleged by the company? Is it sufficiently just for

the company to dismiss him for this?

[40] It is said that decisions to terminate a workman be it for misconduct

or performance must have a justification. This would mean that where

processes are followed and decision - making processes are robust and the

outcome is fair and reasonable the courts uphold a decision to discipline

to dismiss. The dismissal of the workman in other words must be

substantively justified and must be conducted in a procedurally fair

manner in that the employer must follow a fair process before termination

and the outcome must be one that a reasonable and fair employer could

have reached in all the circumstances. In the case of Norizan Bakar v.
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Panzana Enterprise Sdn. Bhd. [2013] 4 ILR 477; [2013] 9 CLJ 409 [Rayuan

Sivil No. 01(f)-29-11-2012] it was held that under the scheme s. 20 of the

Industrial Relations Act 1967 the Industrial Court is clothed with the

powers to consider whether the misconduct if proved warrants the

punishment of dismissal or otherwise. The powers of the Industrial Court

has been clearly elucidated by the Federal Court it was held in Wong Yuen

Hock v. Hong Leong Assurance Sdn. Bhd. [1995] 3 CLJ 344; [1995] 2 MLJ

753 and Milan Auto Sdn. Bhd. v. Wong Seh Yen [1995] 4 CLJ 449; [1995]

3 MLJ 537. In Wong Yuen Hock (supra) it was pointed out that the functions

of the Industrial Court in dismissal cases on a reference under s. 20 of the

Industrial Relations Act 1967 is two-fold that is to determine whether the

misconduct has been established and whether the misconduct proved

warrants the punishment of dismissal. It was further held that the

Industrial Court has the jurisdiction to decide that the dismissal of a

workman was without just cause or excuse by using the doctrine of

proportionality of punishment of dismissal was too harsh in the

circumstances of the case and in the exercise of its functions the Industrial

Court can rely on its powers under s. 30(5) of the Industrial Relations Act

1967 viz equity, good conscience and substantial merits of the case.

[41] Applying these principles to the facts of the case the court finds that

the claimant was dismissed without just cause or excuse by the company

who had failed to give the claimant the benefit of doubt that he may have

been sick on that day. The company regrettably was experiencing some of

their drivers and employees being involved in the siphoning of fuel from

the company’s vehicles. But it still required the company to be astute

before it dismissed his workman for these reasons. The data as they

claimed showed there was a loss of 41 litres of fuel from the claimant’s

vehicle driven that day. The company believing in the accuracy of the data

the GPS and fuel sensor generated failed to check on other possible or

plausible reasons for the loss of fuel. The company failed to consider

whether there was indeed an actual loss of 41 litres. The claimant testified

that he had made several stops during his journey and this should have

prompted the company to investigate further into the state of the said

vehicle, accuracy of the fuel sensor and its readings and whether the loss

was a gradual loss owing to the wrong turning the claimant had made that

day and the various stops that the claimant made in order to rest. If there

were other logical reasons for the 41 litres loss then their termination of

the claimant would be wrong in law. In fact the Charge framed in itself by

the company shows that the loss if at all, was as a result of the diversion

that the claimant took that day in question.

[42] In its final analysis the court having considered the evidence and

facts and seen the demeanour of the claimant find that the company

dismissed the claimant without just cause or excuse. Section 30(5) of the

Industrial Relations Act 1967 envisages that inter alia good conscience
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must prevail. The court having regard to the provisions of the said section

viz equity, good conscience and substantial merits and without regard to

technicalities and s. 20(1) of the said Industrial Relations Act 1967 find

that the claimant’s dismissal was without just cause or excuse.

Relief

[43] Given the facts and circumstances and in the interest of industrial

harmony the court will not order the reinstatement of the claimant. Instead

the following orders are made by the court:

(a) Compensation in lieu of reinstatement

RM1,663 x 16 months = RM26,608.

(b) Backwages

RM1,663 x 24 months = RM39,912.

Rescaling

[44] Given the facts of the case and the evidence with regards to the

post-dismissal earnings of the claimant and the conduct of the claimant the

court deems it fit to rescale the backwages by 40%. Hence backwages

payable to the claimant is:

RM39,912 x 60% = RM23,947.20

Final Award

[45] The court orders that the company pays the claimant the total sum

of RM50,555.20 less any statutory deductions vide his Solicitors Messrs

The Law Firm of M Eswary within 30 days from the date hereof.


